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BRIEF OF AMICUS CURIAE ELECTRONIC
FRONTIER FOUNDATION IN SUPPORT OF
GRANT OF PETITION

STATEMENT OF INTEREST

The Electronic Frontier Foundation (“EFF”) is a non-
profit civil liberties organization that has worked for more
than 20 years to protect consumer interests, innovation,
and free expression in the digital world. EFF and its
24,000 active members have a strong interest in helping
the courts and policy-makers to strike the appropriate
balance between intellectual property and the public
interest. As part of its mission, EFF has often served as
amicus in key patent cases, including Microsoft Corp.
v. 141 Ltd. P’ship, et al., 131 S. Ct. 2238 (2011); Bilski v.
Kappos, 130 S. Ct. 3218 (2010); Quanta Computer, Inc.
v. LG Elecs. Corp., 553 U.S. 617 (2008); KSR Int’l Co.
v. Teleflex Inc., 550 U.S. 398 (2007); and eBay Inc. v.
MevrcExchange, L.L.C., 547 U.S. 388 (2005).!

SUMMARY OF ARGUMENT

This Court has repeatedly made clear that Section
101 of the Patent Act should serve as a meaningful limit

1. No counsel for a party authored this brief in whole or in
part, and no such counsel or party made a monetary contribution
intended to fund the preparation or submission of this brief.
No person other than the amicus curiae, or its counsel, made
a monetary contribution intended to fund its preparation or
submission. Pursuant to Supreme Court Rule 37.2(a), amicus
curiae provided at least ten days’ notice of its intent to file this brief
to counsel of record for all parties. The parties have consented
to the filing of this brief. Web sites cited in this brief were last
visited on October 2, 2013.
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on what inventions make up patentable subject matter.
Despite this Court’s guidance in Mayo Collaborative
Servs. v. Prometheus Labs, Inc., 132 S. Ct. 1289 (2012),
the Federal Circuit has failed to implement a workable
standard—or, frankly, any standard at all—as to what
computer- and Internet-implemented inventions are
patentable. The resulting legal instability has driven up
the already-ballooning costs of patent litigation and has
discouraged district courts from using Section 101 as a
meaningful tool to slow that trend. Case in point: the en
banc Federal Circuit fractured opinion below.

Amicus agrees with the outcome the en banc Federal
Circuit reached, namely that the patents at issue are
impermissibly abstract, yet it writes in support of the
petition for certiorari since that ruling wholly failed to
provide any much-needed precedential guidance. CLS
Bank Int’'l v. Alice Corp. Pty. Ltd., 717 F.3d 1269, 1292 n.1
(Fed. Cir. 2013) (Rader, C.dJ., concurring and dissenting).

Indeed, that failure to provide guidance led to a
wrong and dangerous ruling in WildTangent, Inc. v.
Ultramercial LLC, et al., No. 13-255. A petition for
certiorari in that case is also currently pending before
this Court; amicus believes that the WildTangent case
would provide a better vehicle than this one to resolve how
Section 101 applies to computer-implemented inventions.
Brief of Amicus Curiae Electronic Frontier Foundation in
Support of Petitioner, WildTangent, Inc. v. Ultramercial,
LLC, et al., No. 13-255. However, the question surrounding
the scope of Section 101 needs to be addressed by this
Court, and this case, too, provides an opportunity for
that to happen.
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Because the Federal Circuit’s resulting interpretation
of that en banc ruling conflicts with the decisions of this
Court, because the decision below failed to provide any
precedential guidance, because rulings from the Federal
Circuit are inconsistent, and because this will negatively
impact potential litigants and others affected by patent
rights, this Court should grant certiorari.

ARGUMENT

Amacus is particularly concerned that there be clear
and understandable boundaries for patentable subject
matter under 35 U.S.C. § 101 because the rise in patent
litigation has disproportionately affected the areas in
which amicus and its members work. In the United
States, for example, software patents are more than
twice as likely to be the subject of a lawsuit than other
patents and account for one quarter of all patent lawsuits.
James Bessen & Michael J. Meurer, Patent Failure: How
Judges, Bureaucrats, and Lawyers Put Innovators at
Risk 22, 192 (2008) (“Patent Failure”). As interpreted
by the Federal Circuit, Section 101 leaves parties unable
to discern a patent’s scope or assess its validity. As a
result, the patent system fails “[ilnnovators deciding to
invest in new technology [who] have to consider the risk
of inadvertent infringement as a cost of doing business.”
James Bessen, et al., The Private and Social Costs of
Patent Trolls 4 (Boston Univ. Sch. of Law, Working Paper
No. 11-45, 2011).2 Further, the costs associated with
litigating software patents vastly exceed their benefits.
Patent Failure at 143-44; see also Fed. Trade Comm’n,
Competition Perspectives on Sustainable Standards of

2. Available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1930272.
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Patentability, in To Promote Innovation: The Proper
Balance of Competition and Patent Law and Policy ch. 4,
1 (Fed. Trade Comm’n ed., 2003)? (“FTC Report”) (noting
that patent litigation can result in millions of dollars in
legal costs). These costs are only exacerbated by unclear
law surrounding Section 101, which drives parties to
litigate cases that might otherwise settle and blunts an
otherwise powerful tool to dispose of cases at the early
stages of litigation before the need to engage in expensive
and lengthy discovery.

I. Innovators Need Clear Standards to Determine
Patent Validity

A. The Amount of Patent Litigation Has Been
Drastically Increasing, Particularly Cases
Brought By NPEs and Litigation Surrounding
Software Patents.

In recent years, the amount of patent litigation
has dramatically increased. Chris Barry, et al.,
PricewaterhouseCoopers, 2012 Patent Litigation Survey 6
(2012) (“PWC 2012”).* There were 4,015 patent actions filed
in 2011, compared to fewer than 3,000 such actions filed in
in 2009. Id. That number continues to rise; it reached 5,189
in 2012. Chris Barry, et al., PricewaterhouseCoopers,
2013 Patent Litigation Survey 6 (2013) (“PWC 2013”).° In

3. Available at http:/www.fte.gov/os/2003/10/innovationrpt.
pdf.

4. Available at http://www.pwe.com/us/en/forensic-services/
publications/2012-patent-litigation-study.jhtml.

5. Available at http://www.pwe.com/en_US/us/forensic-
services/publications/assets/2013-patent-litigation-study.pdf.
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particular, patent cases brought by non-practicing entities
(NPESs), also known as patent assertion entities (PAEs),
patent monetizers, or colloquially, “patent trolls,” have
significantly increased. PWC 2012 at 7.

NPEs accounted for only about five percent of patent
litigation in 2000-2002. Bessen 2011 at 6-7. This figure
increased to about 22 percent in 2007, and then to almost
40 percent in 2011. Sara Jeruss, Robin Feldman & Joshua
Walker, The America Invents Act 500: Effects of Patent
Monetization Entities on US Litigation, 11 Duke L. &
Tech. L. Rev 357, 361, 381 (2012).5 In 2012, sixty-one
percent of new patent actions were brought by NPEs.
Colleen V. Chien, Patent Assertion Entities, presentation
to the December 10, 2012 DOJ/FTC Hearing on PAEs,
slides 23-24.7

As Judge Posner of the Seventh Circuit put it, NPEs
“are companies that acquire patents not to protect their
market for a product they want to produce—patent trolls
are not producers—but to lay traps for producers, for a
patentee can sue for infringement even if it doesn’t make
the product that it holds a patent on.” Richard A. Posner,

6. Available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2158455.

7. Available at https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2187314. As slide 24 points out, because of the
September 2011 passage of the America Invents Act, the 2011-
2012 figures might be somewhat inflated. There has still been a
drastic increase since five years ago.

A recent study by the General Accounting Office suggests that
the percentage of new patent actions filed by NPEs is much lower.
The discrepancy would appear to be due to a different definition
of NPE (a much narrower definition in the GAQ’s case).
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Why There Are Too Many Patents in America, The
Atlantic (July 12, 2012).8 Chief Judge Randall Rader of the
Federal Circuit has stated that “[t]he onslaught of litigation
brought by ‘patent trolls’... has slowed the development
of new products, increased costs for businesses and
consumers, and clogged our judicial system.” Randall
R. Rader, Colleen V. Chien, David Hricik, Make Patent
Trolls Pay in Court, The New York Times (June 7, 2013).°

Patent trolls have even garnered a mention from
President Obama, who stated that NPEs “don’t actually
produce anything themselves” and instead “leverage and
hijack” the ideas of others to “see if they can extort some
money out of them.” Mike Masnick, President Obama
Admits That Patent Trolls Just Try To ‘Extort’ Money;
Reform Needed, TechDirt (February 14, 2013).1°

Not coincidentally, the rise in NPE litigation has
mirrored a rapid increase in litigation involving software
patents. James Bessen, A Generation of Software Patents
19 (Boston Univ. School of Law, Working Paper No. 11-31,
2011)."! One study has found that between 2007 and 2011,

8. Available at http://www.theatlantic.com/business/
archive/2012/07/why-there-are-too-many-patents-in-
america/259725/.

9. Available at http:/www.nytimes.com/2013/06/05/opinion/
make-patent-trolls-pay-in-court.html.

10. Available at https://www.techdirt.com/
articles/20130214/14351821988/president-obama-admits-that-
patent-trolls-just-try-to-extort-money-reform-needed.shtml.

11. Available at http://papers.ssrn.com/sol3/papers.
cfm?abstract id=1868979.
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46 percent of patent lawsuits involved software patents,
accounting for 89 percent of the increase in the number of
patent defendants during this timeframe. United States
Government Accountability Office, Assessing Factors
That Affect Patent Infringement Litigation Could Help
Improve Patent Quality, 22 (2013) (“GAO Report”).!?

B. Patent Litigation Imposes a Disproportionate
Burden on Technology Firms, Especially
Small Innovators.

This explosion of litigation has been costly. According
to a congressional study, NPEs activity cost defendants
and licensees $29 billion in 2011, a 400 percent increase over
$7 billion in 2005, and the losses are mostly deadweight,
with less than 25 percent flowing to innovation and at least
that much going towards legal fees. Brian T. Yeh, Cong.
Research Serv., R42668, An Overview of the “Patent
Trolls” Debate, at Summary and 2 (2012) (“Yeh”)' (citing
James Bessen & Michael Meurer, The Direct Costs from
NPE Disputes 2,18-19, (Boston Univ. School of Law, Law
and Economics Research Paper No. 12-34, 2012) (“Bessen
20127)).1* The research shows that that “NPE lawsuits
are associated with half a trillion dollars of lost wealth to
defendants from 1990 through 2010. During the last four
years the lost wealth has averaged over $80 billion per
year.” Bessen 2011 at 2.

12. Available at http://www.gao.gov/assets/660/657103.pdf.

13. Available at https://www.eff.org/sites/default/files/
R42668_0.pdf.

14. Available at http://papers.ssrn.com/sol3/papers.
cfm?abstract id=2091210.
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And, in what has become a theme, the high-tech
industry bears a large percentage of the costs. As the
congressional study noted:

Experts attribute the proliferation of PAEs
over the past 10 to 15 years to the explosion
of the information technology (IT) industry
and patent law’s struggle to adapt to the
unique issues presented by this new frontier
of innovation. They indicate that the PAE
business model is not about licensing patents
generally but high-tech patents in particular,
including those on software and business
methods or processes related to software, as
well as computers and electronics.

Yeh at 9 (footnotes omitted). Several technology companies
have publicly reported that they have increasingly become
the subject of patent litigation lawsuits by NPEs in the
last ten years. See, e.g., GAO Report at 16.

The litigation explosion particularly burdens small
companies, which often find themselves the targets of
these suits. One study has found that nearly 75 percent
of venture capitalists have had their portfolios impacted
by litigation from a patent troll. Colleen Chien, Patent
Assertion and Startup Innovation, New America
Foundation (Sept. 2013) at 10.'* More than half of the
defendants involved in litigation brought by patent NPEs
are companies with annual revenues of $10 million or less.
Id. at 11. Litigation-based legal expenses can Kkill small

15. Available at http://www.newamerica.net/publications/
policy/patent_assertion and_startup_innovation.
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startups entirely, and the mere threat of those expenses
can chill innovation. In a small company, key management
and engineers must deal with an NPE claim. Colleen
Chien, Startups and Patent Trolls 10-13 (Santa Clara
Univ. School of Law, Legal Studies Research Paper Series,
Accepted Paper No. 09-12, 2012). Professor Chien noted:

Although large companies tend to dominate
patent headlines, most unique defendants to
PAE suits are small. Companies with less than
$100M annual revenue represent at least 66%
of unique defendants and the majority of them
make much less than that: at least 55% of unique
defendants in PAE suits make under $10M
per year. Suing small companies appears [to]
distinguish PAEs from operating companies,
who sued companies with less than $10M of
annual revenue only 16% of the time, based on
unique defendants.

Id. at 1-2. This results in small cash-poor companies
becoming vulnerable targets that lack leverage to deal
with an NPE claim, leaving them stuck paying nuisance
settlements regardless of the merits of the underlying
claim. Id. at 3. With small- and medium-sized companies
making up 90 percent of the defendants in NPE suits,
Bessen 2012 at 11, such nuisance settlements are
widespread.

In another troubling trend, small companies
increasingly find themselves targeted by NPEs based on
their use of basic technologies, such as using a scanner or

16. Available at http://ssrn.com/abstract=2146251.
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wireless Internet. Joe Mullin, Patent Trolls Want $1,000—
For Using Scanners, Ars Technica (Jan. 2, 2013) (stating
“2012 may go down as the year of the user”).'” One analysis
has found that the top ten patent litigation campaigns
over the past three years (as determined by number of
named defendants) all involved users and implementers
of a technology. Chien, Patent Assertion and Startup
Innovation at 12. Small companies are particularly
vulnerable to such lawsuits, as they are unlikely to have
been able to negotiate indemnity protection. /d. at 13.

C. Innovators Should Have the Ability to Obtain
Prompt Disposal of Unmeritorious Suits,
Particularly at Early Stages of Litigation.

This inability to discern a patent’s scope or assess
its validity leads to two distinct unfortunate results:
(1) it drives parties to litigate cases that might otherwise
fairly settle; and/or (2) it encourages parties to accept
settlements that do not reflect the merits of the case. Thus,
the present state of confusion surrounding Section 101
blunts an otherwise powerful incentive to dispose of cases
at the summary judgment stage (or earlier), before the
need to engage in expensive and lengthy discovery.

Widespread agreement exists that the harm from
NPEs outweighs any benefit they provide. Yeh at
Summary, 2, 6. Despite this, there is an apparent lack of
consensus as to the best way to fix the problem. One crucial
way to stem abuse by NPEs is to create incentives for
those facing litigation (or litigation threats) to pursue their

17. Available at http://arstechnica.com/tech-policy/2013/01/
patent-trolls-want-1000-for-using-scanners.
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meritorious defenses of noninfringement and invalidity.
Id. at 5 (citing John R. Allison, Mark A. Lemley & Joshua
Walker, Patent Quality and Settlement Among Repeat
Patent Litigants, 99 Geo. L.J. 677, 694 (2011)!® (“Studies
suggest that [non-practicing entities] rarely prevail on
the merits. Their win rate in cases decided on the merits
is just 8 percent, versus 40 percent for other entities . ...
But they persist with litigation nonetheless, apparently
supported by the licensing fees obtained by posing a
credible threat of extended litigation.”).

Indeed, the most troubling aspect of the NPEs’
business model—leveraging the cost of litigation to secure
settlements in weak cases—is deterred by additional
opportunities to appropriately dispose of cases at the
early stages of litigation. Moreover, the ability to address
Section 101 issues at early stages of litigation will not harm
the rights of any non-practicing entity (or of any plaintiff)
who attempts to enforce a patent that is non-abstract.

Thus, several cases have properly decided Section 101
issues at an early stage, either by summary judgment or
on a motion to dismiss. See, e.g., Bancorp Servs., L.L.C. v.
Sun Life Assurance Co., 687 F.3d 1266, 1273-74 (Fed. Cir.
2012); OIP Techs., Inc. v. Amazon.com, Inc., No. C-12-1233
EMC, 2012 WL 3985118 (N.D. Cal. Sept. 11, 2012); Glory
Licensing, L.L.C. v. Toys “R” Us, Inc., Case No. 09-4252
FSH, 2011 WL 1870591 (D. N.J. May 16, 2011); Uniloc
USA, Inc. v. Rackspace Hosting, Inc., 12-CV-375 (E.D.
Tex. March 27, 2013); Cyberfone Systems, LLC v. Cellco
P’ship, et al., C.A. No. 11-827-SLR through 11-835-SLR

18. Available at: http:/georgetownlawjournal.org/files/
pdf/99-3/AllisonLemleyWalker%20677-712.PDF.
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(D. Del. Aug. 16, 2012). This trend should be encouraged,
and this case serves as a proper vehicle to do just that.

II. The Federal Circuit’s Interpretation—or Lack
Thereof—of Section 101 Threatens Innovation by
Failing to Provide Clear Guidance.

Section 101, which defines what subject matter that
may be patented, serves as the primary threshold to
limit the grant of exclusive rights where those rights are
unnecessary and harmful. See 35 U.S.C. § 101.

Or it should. In Mayo v. Prometheus, this Court
unanimously “decline[d] . . . to substitute §§ 102, 103, and
112 inquiries for the better established inquiry under
§ 101.” 132 S. Ct. at 1304 (rejecting the argument that
§§ 102, 103, and 112 could perform § 101’s “screening
funetion”). Otherwise, “to shift the patent-eligibility
inquiry entirely to these later sections risks creating
significantly greater legal uncertainty, while assuming
that those sections can do work that they are not equipped
to do.” Id.

Indeed, this Court has now made clear, time and
again, that Section 101 serves a crucial function in patent
eligibility. And not just any function. The “cases have
endorsed a bright-line prohibition against patenting laws
of nature, mathematical formulas and the like.” Mayo,
132 S. Ct. at 1303. The three exceptions to patentability
under Section 101 “have defined the reach of the statute as
a matter of statutory stare decisis going back 150 years.”
Bilski v. Kappos, 130 S. Ct. 3218, 3225 (2010). “As the
Court has explained, without this exeeption, there would
be considerable danger that the grant of patents would
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‘tie up’ the use of such tools and thereby ‘inhibit future
innovation premised upon them.” Assoc. for Molecular
Pathology v. Myriad Genetics, 133 S. Ct. 2107, 2116 (2013)
citing Mayo, 132 S. Ct. at 1301.

The threshold question of abstractness serves as an
important check on inventions that could “pre-empt use
of [an abstract] approach in all fields, [] . . . effectively
grant[ing] a monopoly over an abstract idea.” Bilski at
3231. In Bilski, this Court made clear that it is more
important now than ever to ensure that this bar to
patentability remains high:

The Information Age empowers people with
new capacities to statistical analyses and
mathematical calculations with a speed and
sophistication that enable the design of protocols
for more efficient performance of a vast number
of business tasks. If a high enough bar is not
set when considering patent applications of
this sort, patent examiners and courts could
be flooded with claims that would put a chill on
creative endeavor and dynamic change.

Id. at 3229.

A high bar to patentability likewise places the burden
of understanding the technology on those who know it
best: the patent applicants and the patent examiners.
Indeed, as this Court reminded us in Mayo:

Courts and judges are not institutionally well
suited to making the kinds of judgments needed
to distinguish among different laws of nature.
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And so the cases have endorsed a bright-line
prohibition against patenting laws of nature,
mathematical formulas and the like.

Mayo, 132 S. Ct. at 1303.

Despite this clear guidance, the Federal Circuit
has repeatedly failed to implement a clear and effective
Section 101 standard. Even worse, its attempts to do so
have only further muddied the waters, leaving litigants
with virtually no guidance on what is and is not patentable
subject matter. When the en banc Federal Circuit below
was presented with the question of what test it should
adopt to determine if an invention is an abstract idea, it
wholly failed to come up with an answer. CLS Bank, 717
F.3d at 1277, 1282-84.

This was despite the pleas from many judges for clear
Section 101 guidelines. See, e.g., id. at 1277 (Lourie, J.,
concurring) (“What is needed is a consistent, cohesive,
and accessible approach to the Section 101 analysis—a
framework that will provide guidance and predictability
for patent applicants and examiners, litigants, and the
courts.”); ¢d. at 1314 (Moore, J., dissenting) (“Our court
is irreconcilably fractured over these system claims and
there are many similar cases pending before our court and
the district courts.”); ¢d. at 1321 (Newman, J., concurring
and dissenting) (“Today’s irresolution concerning section
101 affects not only this court and the trial courts, but
also the PTO examiners and agency tribunals, and all
who invent and invest in new technology. The uncertainty
of administrative and judicial outcome and the high costs
of resolution are a disincentive to both innovators and
competitors.”).
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III. WildTangent v. Ultramercial Is A Better Vehicle to
Decide These Issues.

Twelve days before Alice Corp. filed its petition for
certiorari in this case, WildTangent filed a petition for
certiorari in the Ultramercial case. See Sup. Ct. Docket
No. 13-255. Preferably, the Court should grant the
petitions in both cases, hear consolidated oral argument,
and issue coordinated opinions. This will provide the most
guidance to the public and to the Federal Circuit.

However, the Court might be inclined to grant the
petition in only one of the two cases, while holding the
other case pending the decision of the granted case, and
then grant certiorari, vacate, and remand (“GVR”) the
other case. If the Court is so inclined, then WildTangent
is a better vehicle to decide the issues than is this case
for several reasons, both procedurally and substantively.

First, CLS Bank is not precedential. CLS Bank, 717
F.3d at 1292 n.1 (concurring and dissenting opinion of
Chief Judge Rader, n.1). By contrast, WildTangent is
precedential, and will remain a dangerous precedent
unless and until certiorari is actually granted.

Second, WildTangent has already been through
the GVR process. Indeed, it presents a nearly identical
procedural history as in Mayo. There, the District Court
invalidated Mayo’s patents, holding they claimed laws
of nature or natural phenomena. Prometheus Labs. Inc.
v. Mayo Collaborative Servs., Case No. 04-1200, 2008
WL 878910, at *7 (S.D. Cal. Mar. 28, 2008). A panel of
the Federal Circuit reversed, relying on the “machine
or transformation test.” 581 F.3d 1336, 1345-47 (Fed.
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Cir. 2009). Mayo filed a petition for certiorari; this Court
granted it, vacated the judgment, and remanded in light
of Bilski. Mayo Collaborative Servs. v. Prometheus Labs.,
Inc., 130 S. Ct. 3543 (2010). Upon remand, the Federal
Circuit merely reaffirmed its earlier ruling. 628 F.3d 1347,
1355 (2010). Mayo again petitioned for certiorari and this
Court unanimously reversed. Mayo Collaborative Servs.
v. Prometheus Labs., Inc., 132 S. Ct. 1289 (2012).

Likewise, in WildTangent, the District Court
invalidated the patent at issue, holding that as an
abstract idea, it did not cover patentable subject matter.
Ultramercial, LLC v. Hulu, LLC, No. CV 09-06918,
2010 WL 3360098 (C.D. Cal. Aug. 13, 2010). The Federal
Circuit reversed, holding the patent valid simply because
“invention involves an extensive computer interface.”
Ultramercial, LLC v. Hulu, LLC, 657 F.3d 1323, 1328
(Fed. Cir. 2011). WildTangent filed a petition for certiorari,
which this Court granted, while vacating the ruling and
remanding it in light of the recent Mayo v. Prometheus
ruling. WildTangent, Inc. v. Ultramercial, LLC, 132 S.
Ct. 2431 (2012). The Federal Circuit panel again merely
reaffirmed its first ruling, holding that Ultramercial’s
patent claims a “practical application” of an abstract idea.
Ultramercial, Inc. v. Hulu, LLC, 722 F.3d 1335, 1353
(Fed. Cir. 2013).

WildTangent asked this Court to hear the matter
again. Respectfully, we agree. Should the Court grant
certiorari only in this case and use the GVR procedure
again for WildTangent, there is no guarantee that the
Court will not see WildTangent for a third time—the
Federal Circuit might well misapply the Court’s Alice
Corp. opinion and require yet another certiorari petition
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in WildTangent. In contrast, granting certiorari in
WildTangent and issuing a definitive opinion will dispose
of that case, while the subsequent (and first) GVR in Alice
Corp. might well result in a less fractured Federal Circuit
on remand.

Finally, WildTangent is a better substantive vehicle on
the merits. It involves recurring issues related to whether
adding “the Internet” or “a computer” to an abstract idea
results in patentable subject matter. It involves computer-
related subject matter rather than Alice Corp.’s business
methods. WildTangent is thus more representative of
the patents harming innovators today. See Section I
above. Further, unlike here, WildTangent asks whether
Section 101 issues can be decided on a motion to dismiss—
an important procedural tool to dispose of improperly
granted patents. See Section I1.C. above.

Finally, amicus believes that the Federal Circuit’s
judgment invalidating the patents here was correct, but
supports Alice Corp.’s petition for certiorari so the Court
can affirm based on sound precedential reasoning. This
case is important, but less urgently requires this Court’s
attention than does WildTangent.
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CONCLUSION

This Court should grant petitions for a writ of certiorari
in both this case and in WildTangent v. Ultramercial, No.
13-255. If the Court only grants certiorariin one, amicus
respectfully urges that it be in WildTangent. However, due
to the importance of the questions surrounding Section
101, amicus believes that any vehicle to raise the matter
is better than ignoring the morass the Federal Circuit
has created. As such, it files this brief in support of the
petition for certiorari in this case.
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